


THE CENTRAL LAW JOURNAL. 


381 











The Central Law Journal, 








ST. LOUIS, NOVEMBER 18, 1881. 


. 


CURRENT TOPICS. 








A decision of considerable importance, 
bearing upon the liability of a bank deposit 
made in a fiduciary capacity by an agent for 
his personal obligations, was rendered by the 
Supreme Court of the United States on Novem- 
ber 7, in the case of the Central National 
Bank of Baltimore v. Connecticut Mutual 
Life Insurance Co. The court holds that 
when against a bank account, designated as 
one kept by the depositor in a fiduciary capac- 
ity, the bank seeks to assert its lien as a 
banker for a personal obligation of the de- 
positor known to have been contracted for 
his private benefit, it (the bank) must be held 
as having notice that the fund represented by 
the account is not the individual property of 
the depositor, if it is shown to consist in 
whole or in part of funds held by him in a 
trust relation. The court further holds (quot- 
ing the recent decision of the Court of Appeal 
in England in the case of Knachbull v. Hal- 
let) that if money held by a person in a fidu- 
ciary capacity, though not as trustee, has 
been paid by him to his account at his bank- 
ers, the person for whom he holds the money 
can follow it, and has a charge on the bal- 
ance in the banker’s hands, even although it 
is mixed with his (the depositor’s) own 
moneys; also that the bank can not be per- 
mitted to assert its own claim to the balance 
of an agency account as against the equity of 
the beneficial owner when the bank has notice, 
either actual or constructive, of such equity. 


In a very recent case (Baker v. New York 
National Bank), the New York Supreme Court 
held that where money belonging to plaintiff, 
was deposited in defendant’s bank by their 
agent in his own name, with the addition 
thereto of the word ‘‘agent,’’ the deposit in 
that form was sufficient to put the bank upon 
inquiry, and so devolve upon it the burden of 
proof, when it asserts the right to apply the 
money upon an old indebtedness of the de- 
positor, that the money was in fact his. 


Vol. 13—No. 20. 





See | 


Van Alen v. American National Bank, 52 N. 
a & 


~~ 





Another important decision was that ren- 
dered upon the same day (Nov. 7), in the case 
of Klein against the New York Life Insurance 
Co., m which is presented the question, 
whether the penalty of forfeiture for non- 
payment of premiums, expressed ir a policy 
of insurance, can be enforced in all cases, re- 
gardless of the excuses or reasons, which may 
be assigned for the default. ‘This court holds 
that it can; that the excuse offered for the 
nonpayment of the premium can not be taken 
into consideration ; that the provision for the 
release of the company from liability on a 
failure of the insured to pay the premiums 
when due, is of the very essence and sub- 
stance of the contract of life insurance; and 
that to hold the company to its promise to 
pay the insurance notwithstanding the de- 
fault of the insured in making payments, is 
to destroy the very substance of the con- 
tract. This a court of equity can not do. 





While the mooted question as to the 
propriety of taking contingent fees has 
been practically settled long ago, in this 
country at least, by the all but universal cus- 
tom of the profession, still there is frequently 
heard here and there a vigorous protest, par- 
ticularly from the elder lights of the bar. 
Judge Treat, of the United States District 
Court in this city, took occasion to record his 
disapprobation of the practice in In re Big- 
nall in bankruptcy. There the assignee had 
contracted with certain attorneys that they 
might pursue the litigation, and that, if suc- 
cessful, they were to have such sam in com- 
pensation as the court should consider fair. 
No sum was specified. Said the cowt: *‘Now 
what is a fair compensation under the cireum- 
stances? We have the opinions of a great 
many of the attorneys of the bar with regard 
to such matters. The register reports that he 
thinks this court ought to follow the precedent 
of the bar, which I think is more honored in 
the breach than in the observance. I think 
that the best interests, as well as the ethics of 
uhe profession, require that attorneys shall- 
not do that which was denounced by the com 
mon law—speculate in the trial of causes. 
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have no sympathy for any rule which permits 
such practice. The parties in the case, or 
rather the assignee, should have applied to 
the court for permission to enter into a con- 
tract. Nothing of the kind wasdone. The 
services, however, have been performed and 
the money recovered.’’ And, after comment 
upon the peculiar attitude of the party ob- 
jecting to the allowance, the court proceeded 
to make it. 





Speaking of the Irish Land Commission, 
the Law Times makes this interesting ob- 
servation: ‘‘ Though Sir Henry Maine tells 
us that in the development of jurisprudence 
the progress is constant from status to con- 
tract, it would now seem 4s if the limit had 
been reached, and that society was returning 
from contract to status. Such indubitably 
has been the tendency of iate legislation. The 
Factory Acts, the laws for regnlating the sale 
of liquor, and the Employers’ Liability Act, 
all proceed on the assumption that it is not 
for the benefit of the community that certain 
classes should be at liberty to enter into cer- 
tain contracts, and therefore their status is 
made a ground for disabling them from con- 
tracting. The opening of the court of the 
Land Commission in Dublin last week indi- 
cates the furthest stride yet accomplished in 
this direction, since its powers extend not 
alone to prevent certain classes entering into 
such contracts as they please for the future, 
but to determine upon, modify or annul those 
solemnly entered into in the past. Popular 
opinion appears drifting to an extension of 
similar powerg of limitation; therefore the 
modus operandi, success, defects, or failure 
of the new tribunal of arbitration will be 
keenly scrutinized.”’ 


a 








ADVERSE PARTIES DEFENDANT IN 
FORECLOSURE PROCEEDINGS IN 
EQUITY. 





It is not every interest that parties defend- 
ant may claim, which can be litigated in the 
foreclosure of a lien or mortgage; nor every 
' recital in a judgment rendered in such fore- 
closure proceedings,that will preclude the de- 
fendant from afterward controverting it in 





another proceeding. Thus there is no rule of 
practice which authorizes the State to be made 
a party defendant; and, if it were, it is man- 
ifest that the interest of the State could in 
nowise be affected, for the reason that a sov- 
ereign State’ can not be called upon to answer 
an individual’s suit.? 

It is a general proposition that in a suit in 
equity to foreclose a mortgage, no one can be 
made a defendant to answer as to any interest 
he may claim adversely to the plaintiff ;* and 
where the bill shows such adverse interest, 
the defendant may demur fora misjoinder 
and for multifariousness.* Where a party is 
made a defendant as a subsequent purchaser 
or incumbrancer of the property mortgaged, 
and sets up an adverse claim to the mort- 


_gagor, the plaintiff should dismiss the bill as 


to him, unless he is prepared to prove that 
such claim in fact arose subsequently. On 
the other hand, it is said that the plaintiff 
should demur to the answer—it not being re- 
sponsive to the allegation of the bill, unless 
he chooses te litigate the title.5 If the de- 
fendant claim a paramount legal title, but the 
mortgagee alleges a superior equitable title in 
the mortgagor, a court of equity has juris- 
diction to, and will, settle such conflicting 
claims. So, the priority of two mortgages 
may be litigated in such suit.7 And the pur- 
chaser of the equity of redemption can not 
set up an adverse title in a stranger.*® 

Where the mortgaged premises are sold 
under a decree of foreclosure, the purchaser 
is entitled to the assistance of the court in 
obtaining possession as against the parties to 
the suit, or those who have come into posses- 
sion under them subsequent to the filing of 
the notice of the commencement of the suit. 
But a court of equity has no jurisdiction in a 
summary proceeding to determine the rights 


1 Pattison v. Shaw, 6 Ind. 877. 

2 Chamberlain vy. Lyell, 8 Mich. 448; Wurcher v. 
Hewitt, 10 Mich. 453; Wood v. Davis, 4 Bibb, 47; 
Banning v. Bradford, 21 Minn. 308; Wright v. Dud- 
ley, 8 Mich. 115; Bogey y. Shute, 4 Jones (N. C.) Eq. 
174; Lyman v. Little, 15 Vt. 576; Jones v. Weed, 2 
Sandf. Ch. 208. 

3 Dial v. Reynolds, 96 U. S. 340; Boyd v. Hoyt, 5 
Paige, 65; Banks v. Walker, 3 Barb. Ch. 488; Plumbe 
v. Plumbe, 4 Y. & Coll. 345; Jones v. Weed, supra. 

4 Corning v. Smith, 2 Seld. 82. 

5 Pelton v. Farmin, 18 Wis. 222. 

6 Palmer v. Yerger, 20 Wis. 91. 

7 Baas vy. Chicago, etc. R. Co. 39 Wis. 296; Super- 
visors v.Mineral Point R. Co., 24 Wis. 93. 

8 Eagle Fire Ins. Co. v. Lent, 6 Paige, 635. 








THE CENTRAL LAW JOURNAL, 


383 








of third parties claiming title to the premises, 
who have recovered the possession of the same 
by legal and adverse proceedings against a 
party to the foreclosure suit under a claim of 
right which accrued previous to the filing of 
the bill of foreclusure.? Such claim must be 
determined in an action of ejectmeat.° In 
Holcombe v. Holcombe,™ the court said: 
“The object of the bill is to vest in the pur- 
chaser under the sale made by virtue of the 
decree of foreclosure, the same title which 
the mortgagor had at the time of the execu- 
tion of the mortgage.’’ This is the only ob- 
ject of the suit, and any attemp‘ at settling 
other claims that are prior or adverse to the 
title of the mortgagor is a perversion of such 
original object. Following this rule, it is 
held in Lewis v. Smith,’ that a widow claiming 
dower by a title paramount to the mortgage, 
can not be compelled to contest the validity 
of the dower; but if she signed the mort- 
gage, or it was executed prior to her marriage 
with the mortgagor, she can be made a par- 
ty.4% The holder of a superior lien has 
nothing to do with the mortgage foreclosure, 
and the holder of such mortgage has no rights 
against him. 

But where the defendant claims an adverse 
interest in the premises, this does not pro- 
hibit the plaintiff from making him a party as 
to any interest he may hold that is not ad- 
verse. If the interest of a defendant de- 
pends upon proof of the genuineness of a 
signature to a deed given to him, it can not 
be litigated.4© A gave a mortgage to B; af- 
terward C purchased the lands at tax sale for 
taxes levied since the execution of the mort- 
gage, and conveyed such tax title to A, who 
conveyed it to D; in such a case D can 
not get up an adverse title to the mortgaged 
premises, and thereby shield the property 
from a sale undef the Cecree of foreclosure ; 
the title under the tax sale inures to the pro- 
tection, and not to the destruction, of the 
regular title. D, having purchased this tax 


9 Frelinghuysen vy. Colden, 4 Paige, 204. 

10 Brundage v. Domestic & Foreign Missionary Soci- 
ety, 60 Barb. 204. ; 

112 Barb. 60. 

12 § Seid. 614; 8. C.,11 Barb. 152. 

18 Merchants’ Bank v. Thompson, 55 N. Y.7. See 
Bank of Orleans v. Flagg, 3 Barb. Ch. 318. 

M4 Walsh v. Rutgen Ins. Co., 18 Abb. Pr. 89; Lee vy. 
Parker, 43 Barb. 611. 

15 Wilkinson vy. Green, 34 Mich. 221. 

16 Summers vy. Brownley, 28 Mich. 125. 





title from the mortgagor, stands in the same 
relation to the mortgagee as if he had pur- 
chased the equity of redemption.’ It is differ- 
ent where the tax title is prior in date to the 
mortgage ; 15 and, even when it is subsequent, 
if it has never been held by the mortgagor.?9 
So, where a vendee filed a bill against a ven- 
dor and a third party for specific execution 
of a contract for the sale of real estate, al- 
leging that part of the real estate sold is in 
the possession of anc claimed by such third 
party, and praying that the rights of the ven- 
dor and conflicting claimant may be ascer- 
tained, it was held that a court of equity had 
no jurisdiction to settle such dispute. But 
in New York it was held that a subsequent 
mechanic’s lien holder could make a prior 
lien holder a party, denying its validity or 
amount, or averring that although it be first in 
time, it is subsequent in equity.24 And 
where a special allegation of facts shows that 
the prior mortgage has an equitable preced- 
ence, a prior mortgagee can be made a par- 
ty. 22 

In accordance with the general rule, as 
stated, it was held that where a mortgagee 
made a prior mortgagee a party defendant in 
a foreclosure suit, it not being alleged that 
the interest he claims is invalid or fraudu- 
lent,and judgment by default rendered against 
him in the usual clause barring his rights, 
such prior mortgagee is not prevented by such 
decree from foreclosing his mortgage against 
such second mortgagee. 7° And if the bill 
charge that a defendant claims to have rights 
and an interest in the mortgaged pr2mises 
as a subsequent purchaser or incumbrancer, 
a disclaimer on the part of the defendant will 
not conclude his rights on a paramount ti- 
tle. 24 Although the decree is broad in the 
language used, seeking to put the dispute 
forever at rest between the parties, this does 
not prevent the prior mortgagee from after- 
wards litigating. his claim; and he is only 
barred from litigating those claims that are 


17 Harton v. Saunders, 18 Mich. 419. 

18 Farmers & Mechanics* Bank vy. Bronson, 14 Mich. 
361. 

19 Roberts v. Wood, 38 Wis. 60. 

20 Lange vy. Jones, 5 Leigh, 192;-Mole v. Smith, 1 

acob, 490. 

21 Kaylor v. O’Conners, 1 E. D. Smith, 672. 

22 Dawson v. Danbury Bank, 15 Mich. 489. 

23 Strobe v. Downer, 13 Wis. 10. 

2% Comstock vy. Comstock, 24 Mich. 39. To same ef- 
fect, McCormick v. Wilcox, 25 Ill. 247. 
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subsequent to the claim of the plaintiff in the 
decree. 75 But where the allegation is that 
the defendant’s interest is subsequent, and he 
appears and sets up an adverse title or prior 
mortgage, and such title or claim is litigated, 
a decree thercin is binding upon him;?6 and 
if the court refuses to try the adverse claim, 
it will su frame its judgment as to protect 
such claim.?” Where service was had by 
publication, the bill alleging that the defend- 
ant’s interest was subsequent, judgment was 
rendered by default, it was held, the allega- 
tion being false in fact, that the defendant 
was not concluded by the judgment. 75 So,a 
widow claiming dower by a title paramount to 
the mortgage, although it is alleged in the bill 
that she is only a devisee, is not concluded 
by the decree of foreclosure against her, be- 
cause the allegation is false in fact; anda 
court, in subsequently establishing her rights, 
will not presume a false issue was made and 
litigated. 29 Perhaps, under the authorities 
already cited, her rights as a devisee were 
concluded ; but she having no such rights, it 
could not be litigated in tlie sunsequent suit— 
a new issue was raised upon which there had 
been no adjudication. And it has since 
been adjudged, in the same State, that a de- 
cree rendered upon a false statement in the 
bill does not conclude. the defendant from set- 
ting up his superior lien; *! and if a decree 
has been rendered, it will be opened upon 
application of the defendant holding a prior 
mortgage ;°? although this seems to be ur- 
necessary to enable the prior incumbrancer to 
procure a foreclosure of his mortgage. * 

A good illustration of the effect of a decree 
of foreclosure is found in Industrial Savings 
Bank v. Goldman. ** A statute of New York 
declared that a judgment of foreclosure 
should be ‘‘an entire bar’’ against all parties. 
Such a judgment, it was held, does not bar 
the holder of a mechanic’s lien which is prior 
to the mortgage foreclosed. The statute re- 
fers to the rights and interests in the equity 


2% Straight v. Harris, 14 Wis. 509. 

% Roche v. Knight, 21 Wis. 325; Becker vy. Howard, 
4 Hun, 461; Bradley v. Parkhurst, 20 Kan. 462. 

27 Wicke y. Lake, 21 Wis. 410. 

% Williamson v. Probasco, 4 Halst. Ch. 571. 

2 Lewis v. Smith, supra. 

30 See Bank of Orleans vy. Flagg, 3 Barb. Ch. 318. 

31 Frost v. Koon, 30 N. Y. 428. 

32 McReynolds v. Munners, 2 Keyes (N. Y.), 214. 

33 Frost v. Koon, supra. 

475 N. Y. 127. 





of redemption, and does not embrace inter- 
ests which are paramount to the title of both 
the mortgagor and mortgagee. 

The decree only reaches such title as the 
mortgagor had at the time he gave the mort- 
gage; butif the mortgagor acquired a title 
after the execution of the mortgage, it inures 
to the benefit of the mortgagee, and the mort- 
gagor is estopped from claiming under it. It 
does not appear whether there was a warranty 
of title in the mortgage or not.*> Where it ° 
appeared in a creditor’s bill to subject real 
estate of the defendant to satisfy a judgment 
against him, that a third party was in posses- 
sion of the land, it was held that the creditor 
was entitled to amend his bill and bring in the 
occupant to answer as to his interest. 9° And 
there can be no objection to a subsequent 
purchaser or incumbrancer being made a par- 
ty to an action brought to enforce a specifie 
lien for materials furnished or labor per- 
formed ;** a subsequent judgment creditor 
may defend by showing that the mortgage is 
fraudulent and void as to him. * 

W. W. Tuornton. 

Indianapolis. © 


35 San Francisco v. Lawton, 18 Cal. 612; Harton v. 
Saunders; supra. 

36 Winchester, etc. R. Co. v. Colfelt, 27 Gratt. 777. 

37 McCoy v. Quick, 30 Wis. 521; Rice v. Hall, 41 Wis. 
453; Hall v. Hinckley, 32 Wis. 362. 

88 Smith v. Ford, 48 Wis. 115. 





IMPUTED NEGLIGENCE. 





The question whether the contributory neg- 
ligence of the driver of a vehicle can be im- 
puted to a person riding by invitation with 
him, so as to bar an action by that person for 
injuries so incurred, has not yet been settled. 
The courts of Wisconsin hold that it will, 
while the New York courts hold that it will 
not. 

To impute negligence to an innocent per- 
son, to hold an individual without fault in 
pari passu with one guilty of negligence, 
would appear to be a singular doctrine; but 
those courts which have decided that no ac- 
tion will lie, have made no assumption of in- 
nocence on the part of the plaintiff. They 
have, on the contrary, held that when one ac- 
cepts an invitation to ride, and voluntarily 
enters into a private conveyance, he adopts 
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the conveyance for the time being as his own, 
and assumes the risk of the skill and care of the 
person guiding it. On the other hand, it is 
maintained, that the individual can not be 
responsible for the acts of a third person, 
having no right and no pewer to control 
them. Free from negligence himself, he 
should not be made answerable for the acts 
of another, of whose competence and skill 
there was no reason to doubt. 

While negligence has been imputed to the 
parent for injuries to the child, received when 
unattended, upon the highway ; 1 and while the 
wife has been affected by her husband’s neg- 
ligence, when riding in a carriage of which he 
was the driver,* when the relationship as 
natural guardian or protector ceased, the 
courts were divided as to the application of 
the remedy. It seems to us that the Wiscon- 
sin courts have the best of the argument, not- 
withstanding the fact that their decisions are 
in the minority. The difficulty lies in drawing 
a distinction between the two -lasses of cases. 
Why it may be said, should the wife or child 
be barred from recovering for injuries re- 
ceived, and any other person entitled to an 
action therefor? ‘‘There is nothing in the 
marital relation which could change the situ- 
ation of the wife in respect to her husband’s 
negligence,’’ say the court in the case last 
cited, ‘‘under such circumstances; for the 
same consequences would have followed if the 
relation, instead of being that of husband and 
wife, had been that of parent and child, 
father and daughter, or master aad servant, 
or if she had been an entire stranger and had 
been carried by her husband, as a passenger, 
gratuitously and without any expectation of 
reward; she was under the care of her hus- 
band, who had the custody of her person, 
and was responsible for her safety; and any 
want of ordinary care on his part is attribu‘a- 
ble to her in the same degree as if she were 
wholly acting for herself.’’ Is not the invited 
companion as much under the care and cus- 
tody of the driver, as the wife, the daughter, 
or the servant? If any distinction should be 
drawn, it might, with greater reason, be one 
of sex. A female who accepts an invitation 
to ride, and enters a conveyance with a male 
friend, is more under the care of the driver 


1 Hartfield vy. Roper, 21 Wend. 615 (18389). 
2 Carlisle y. Sheldon, 38 Vt. 440 (1866). 





than a man under the same circumstances, for 
the reason that she would be less able to take 
care of herself in case of accident, and cer- 
tainly would have less control over the actions 
of the driver; but such female is in no better 
position than the wife, the daughter or the 
servant. Perhaps the best way of putting it 
is upon the ground of implied agency, and 
this is the view adopted by the Wisconsin 
courts. The parent, who drives his wife and 
child in his own carriage, is their agent in 
driving to charge them with his negligence, 
and in the opinion of the court, ‘‘it is difficult 
to perceive upon what principle he is less the 
agent of one who accepts an invitation to ride 
with him. There is a personal trust in such 
case, which implies an agency.’’ ® 

The plea of estoppel urged by this court is 
questioned as unsound by the New York 
court; for why, then, should it not apply to 
public as well as private conveyances? ‘‘The 
acceptance of an invitation to ride,’’ say the 
latter cyurt, ‘‘creates no more responsibility 
for the aots of the driver than the riding in a 
stage coach, or even a train of cars, provided 
there was no negligence on account of the 
character or condition of the driver, or the 
safety of the vehicle, or otherwise.’’ 4 

There seems to us to be a decided distinc- 
tion between the two cases. The liability of 
the common carrier and the private vehicle 
are in many respects entirely different, and 
public policy would alone require of the 
former that the injured passenger should have 
his remedy, notwithstanding the carrier was 
guilty of contributory negligence. Indeed, it 
is pretty well settled law that if the concur- 
rent negligence of two persons combined re- 
sults in injury to a third, he may recover 
damages of either or both.®° While excep- 
tions to the rule exist in England and in some 
of the American courts,® it has never been 
denied that a remedy may be had against the 
carrier of the passenger contributing to the 
injury. 

But with reference to private vehicles, the 
doctrine was denied by the Wisconsin courts, 
at first questioned and ultimately maintained 


3 Prideaux und Wife y. City of Mineral Point, 43 
Wis. 513 (1878), 

4 Robinson y. New York, ete. R. Co., 66 N. Y. 
(1876). 

5 Thompson on Negligence, vol. II, p. 1088, sec. 

6 Id 
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by the New York courts, that an action lay 
against the carrier or corporation causing the 
injury. In the case of Hanfe v. Fulton,’ a 
female servant was riding with her master in 
his wagon, which was wrecked by a railroad 
train. The master was guilty of contributory 
negligence, which was held to defeat the ac- 
tion of the servant ayainst the company. 

In the case of Massoth v. Delaware and 
Hudson Canal Company,® an employee, 
while riding on a loaded hay wagon owned 
and driven by his employer, was killed 
by an injury to which it was alleged the 
driver contributed. This question was left 
to the jury. In an action by the admin- 
istratrix of deceased, the court, in giving 
judgment, said: ‘*Were it necessary to pass 
upon this question, I should hesitate, as did 
the learned judge upon the trial, in holding 
that the consequences of Smith’s injury could 
be visited upon the plaintiff and defeat the 
action, but it is not necessary to consider it.’’ 
In a later case, where the question of im- 
puting contributory negligence of the driver 
of a vehicle to a companion was in issue, the 
court expressed no doubt upon the subject. 
This was that of Robinson v. New York, etc. 
R. Co. 9° 

‘*Upon what principle is it that his 
negligence,’’ said the court, ‘‘is imputable to 
the plaintiff? It is conceded that if, by his 
negligence, he had injured a third per- 
son, she would not be liable. She was not 
responsible for his acts, and had no right and 
no power to control them. True, she had 
consented to ride with him, but as he was in 
every respect competent and suitable, she was 
not negligent in doing so. Can she be held, 
by consenting to ride with him, to guarantee 
his perfect care and diligence? There was no 
necessity for riding with him. It was a vol- 
untary act on the part of the plaintiff, or it 
was not an unlawful or negligent act. She 
was injured by the negligence of a third per- 
son, and I am unable to perceive any reason 
for imputing C’s negligence to her. * * * * 
The whole argument on behalf of appellant on 
this point is contained in the following: ‘‘So 
if the plaintiff had proceeded on this journey 
upon the invitation of C fora like purpose, 
she having voluntarily entrusted her safety to 

729 Wis. 296. 


8 64 N. Y. 524 (1876). 
9 Supra. 





his care and prudence, and thus exposed her- 
self to the risk of injury arising from his neg- 
ligence or want of skill, she would be pre- 
cluded from recovering if he thereby contrib- 
uted to her injury. If this argument is 
sound, why should it not apply to public con- 
veyances as wellas private? * * * *” 
The same ruling was followed by later cases.!° 
In the former of the cases cited, where the in- 
jury was incurred while crossing defendant’s 
railroad track, the court said: ‘‘It is difficult 
to see upon what principle the negligence of 
S can affect the plaintiff or be imputable to 
him. It is true that the plaintiff occupies a 
different attitude from one who is compelled 
to travel by a train of cars, if he does travel 
at all, and his traveling in the vehicle of S 
was entirely voluntary ; but that circumstance 
does not create tke relationship of agent and 
principal, or in any way add to the obligation 
of the plaintiff to answer for S’s negligence.’’ 

In the latter case the opinion was but an 
obiter dictum, as the case was decided upon 
another ground. ‘‘I apprehend,’’ said the 
court, ‘‘that in such a case the law forbids a 
recovery, although the defendant was negli- 
gent; not because B is chargeable with con- 
tributory negligence—for his negligence can 
not be imputed to the deceased!4—but for the 
reason that the defendant’s negligence did not 
cause or contribute to the injury.”’ 

In Prideaux v. City of Mineral Point,™ 
the plaintiffs sued the city for injuries 
rece:ved by a defective highway overturning 
their carriage while driven by a friend. The 
court, Ryan, C. J., after marking a distine- 
tion between the liability of the common car- 
rier and private vehicle, continued: ‘It is 
proper to say, however, that in the present 
state of society it is a substantial necessity 
for all, or most, travelers, to avail themselves 
of public conveyances, and that there might 
be great difficulty in applying to them the 
rule of personal trust and agency applicable 
to private conveyances. In the latter case, 
when the agency of the person in control of 
a private conveyance is express, there is no 
difficulty in the rule. The contributory neg- 
ligence of the servant will defeat the master’s 
action against a third person, and it seems 


10 Dyer v. Erie R. Co., T1 N. Y. 228 (1877); Cos- 
grove v. New York, etc. R. Co., 13 Hun, 829 (1878). 

1166 N. Y. 11. 

12 Supra. 
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that there ought to be little difficulty in the 
rule when the agency is implied only. One 
voluntarily in a private conveyance trusts his 
personal safety in the conveyance to the per- 
son in control of it. Voluntary entrance in- 
to a private conveyance adopts the convey- 
ance for the time being as one’s own, and as- 
sumes the risk of the skill and care of the 
person guiding it. Pro hac viee, the master 
of a private yacht, or the driver or a private 
carriage, is accepted as agent by every person 
voluntarily committing himself to it. When 
pater familius drives his wife and child in his 
own vehicle, he is surely their agent in driy- 
ing them to charge them with his own negli- 
gence. It is difficult to perceive upon what 
principle he is less the agent of one who ac- 
cepts his, or their, invitation to ride with 
them. There is a personal trust in such case 
which implies an agency. So, several persons 
voluntarily associating themselves to travel 
together in one conveyance, not only puta 
personal trust in the skill and care of that 
one of them whom they trust with the direc- 
tion and control of the conveyance, but ap- 
pear to put a personal trust each in the dis- 
cretion of each against negligence affecting 
the common safety. One enters a public con- 
veyance in some sort of moral necessity. One 
generally enters a private conveyance of free 
choice, voluntarily trusting to its sufficiency 
and safety. It appears absurd to hold that 
one voluniarily choosing to ride in a private 
conveyance trusts to the sufficiency of the 
highway, to the care and skill exercised by 
all other vehicles upon it, to the care and skill 
governing teams at railroad crossings, to the 
care and skill of everything except that which 
is most immediately important to itself.’’ 

The opinion of the court is given at length, 
as the case is a leading one, and directly op- 
posed to Robinson v. New York, etc. R. Co., 
2ited and stated above. It was followed and 
approved in a later decision,!® establishing 
the uniform law of the State upon the subject 
of contributory negligence as affecting the 
companion of the driver of a private vehicle. 

However questionable may be the argument 
of the court in its conclusions, the point in 
issue seems well taken, for it appears to be 
not merely plausible but reasonable. It 1s 
attempted by the New York court to distin- 


13 Otis v. Town of Janesville, 47 Wis. 422 (1879). 
146 Robt. 82. 





guish between the case of Beck v. East River 
Ferry Co.1* and Robinson v. New York, etc. 
R. Co., on the ground that in the former the 
parties were engaged in a joint enterprise, or, 
as the court puts it in the same case, ‘‘it was 
a joint expedition in which each was liable for 
the acts and omissions of the other.’’ The 
only difference we can see between the two 
cases is, that in one the injury occurred in a 
private carriage, and in the other in a private 
yacht. One was as much a joint enterprise 
as the other, and in that sense the responsi- 
bility of each was much the same. 
W. H. Wuirraker. 








EQUITABLE ESTOPPEL — ADMISSION OF 
FORGED SIGNATURE. 





RUDD v. MATTHEWS. 





Kentucky Court of Appeals, October 13, 1881. 


1. A person whose name was forged to anote as 
surety, admitted the signature and induced the holder 
to forbear to sue the maker, who afterwards became 
insolvent: Held, that he was estopped, in a suit upon 
the note against him as surety, from pleading non est 
factum. 

2. It is not necessary, in order to create an equitable 
estoppel, that the party should design to mis_ead. 


Appeal from Union County. 

Wm. Lindsay, Spalding & Spalding, for appel- 
lant: £.H. Hughes and S. B. Vance, for appellee. 

Pryor, J., delivered the opiuion of the court: 

This appeal is from a judgment rendered in the 
Union Court of Common Pleas, in an action by 
the appellee against the appellant and others, on 
a note for $526. ‘The note is payahle to the ap- 
pellee, and was executed by A. G. Robinson, as 
principal, and purports to have been executed by 
the appellee, Rudd, and his co-obligors, as the 
sureties. Robinson, the principal, died in Febru- 
ary, 1879. The note was datec on the 28th May, 
1878, and made payable in twelve months there- 
after, and this action was instituted upon it in 
about twelve months after its maturity. The de- 
fense relied on by the sureties was the plea of 
non est factum, and the appellee, to avoid this de- 
fense, pleaded an estoppel as to the defendant, 
Rudd, in substanee as tollows: He alleged that 
after the execution of the note, and while Robin- 
son, the principal, was living, and with ample 
property subject to exeeution, to have satisfied 
the debt, the defendant, Rudd, told the plaintiff 
he had signed the note, and would remain bound 
until it was discharged ; that, relying on these ad- 
missions, and the promise of the defendant, he 
failed to take any legal proceedings, in order to 
make his debt out of the principal; that other 
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creditors in the meantime collected, by legal pro- 
ceedings,about that time and shortly after, several 
thousand dollars on their claims, out of the prop- 
erty of his principal, and that his debt could, or 
would, have been made or secured but for the rep- 
resentations and statements made by the appel- 
lant, that his signature to the note was genuine. 

There is no direct averment that, in making the 
admission, it was the purpose or intention of the 
appellant to mislead the appellee, or that the lat- 
ter should act on the statement made; still the 
appellant, in his rejoinder, avers that the admis- 
sion was not made with the intention or purpose 
of inducing the plaintiff to forbear to sue, or to 
treat the note as not due; that he intended no 
wrong or fraud on plaintiff. ‘To this rejoinder, 
the appellee says that the defendant acknowledged 
his signature to be genuine, and promised to pay 
the note, and thereby the plaintiff was lulled into 
security, and caused him to forbear to resort to le- 
gal remedies for the collection of his debt, ete. 
There was no demurrer to any of the pleadings, 
and we think the issue was properly presented, 
when considering the entire pleadings filed by 
each party. 

The testimony conduces to show that Robinson 
had been using the names of his friends on his 
paper, without any authority, and that the appel- 
lant called on the appellee to know what had be- 
come of a $1,000 note he held on Robinson, and 
upon which he was bound as surety, and was told 
by the appellee that the note had been paid. He 
was, at the same time, iuformed by the appellee, 
that he held his note in controversy on Robinson, 
for which he was bound as surety, and appellant 
responded that it was all right, and, it seems, ina 
short time after this, at bis instance, the note was 
handed to him for inspection, and he said it was 
his signature, and proposed to make some ar- 
rangement to pay it. His recognition of his lia- 
bility is also shown to have been admitted by him 
in various ways. It seems that Robinson bad 
signed appellant’s name as surety, to certain 
county bonds, without any authority, and, when 
examining these bonds. he pronounced them for- 
geries, and said the only note he was on as surety 
was a note tothe appellee. for five hundred and 
fifty or sixty dollars. The proof of the admis- 
sions and representations made by the appellant, 
as shown by the testimony of the appellee, is cor- 
roborated by appellant’s own testimony. He says 
he did admit he signed that note, but that he was 
often in sucha condition, when under the influ- 
ence of liquor, as to prevent him from compre- 
hending the nature of business transactions, and 
when he made the admission, he had reference to 
some other note, for a smaller amount, for which 
he was liable. 

The appellant is an illiterate man, and ean only 
write his name. His clerk, in a drug store owned 
by appellant. testifies that the signature of appel- 
lant is not genuine, and the same statement is 
made by others, familiar with his signature. The 





decided weight of the testimony as to the signa- 
ture is, that it is not genuine. 

The jury made various special findings, in re- 
sponse to interrogatories propounded by the 
court, at the instance of counsel, and also re- 
turned into court a general verdict for the appel- 
lee. The special finding for the plaintiff (appel- 
lee). was: **We of the jury find that the defend- 
ant, in interviews with the plaintiff, before the 
maturity of the note sued on, was informed by 
plaintiff of the amount of the note, and about the 
time of its date, and that his (defendant’s) name 
was to said note as the surety of Robinson, and 
that the defendant admitted his signature thereto 
was genuiue, and agreed to pay it, or see it paid, 
aud the defendant relied on the promise and ad- 
mission as true, and torbore to take action 
against Robinson, whereby he could have made 
or secured said note, had defendant disclaimed 
his liability thereon.’’ The special findings for 
the defendant, were—1. That he did not sign the 
note, or authorize any one to sign itforhim. 2. 
That defendant made said admissions and prom- 
ise, in ignorance of the fact that his name on the 
paper was not his genuine signature. ‘The de- 
fendant entered his motion fora judgment on the 
special findings, and this motion was overruled. 

The only question presentedin this record, nec- 
essary to be considered, arises on the special 
finding to the effect that, when the admissions 
were made, the appellant was mistaken as to the 
genuineness of the signature, and his liability for 
the debt. It is insisted by counsel for the appel- 
lant, that the rule is—1. The person sought to be 
estopped has made an omission, or done an act, 
with the intention of influencing the conduct of 
another, or that he had reason to believe weuld 
influence his conduct, in connection ‘with the title 
he proposes to set up. 2. That the other party 
has acted upon, or been influenced by, such act 
or declaration, that the party will be prejudiced 
by allowing the truth of the admis-ion to be dis- 
proved.” 

These rules are recognized in the elementary 
books, and we see no reason for denying their ap- 
plication in a case like this. That the appellant, 
when he made the admissions, as to his signature, 
had reason to believe that it would influence the 
conduct of the appellant, is evident, and that he 
made the admission for the purpose, and with the 
intention of quieting his apprehensions as to the 
security for his debt, is equally certain; and, be- 
ing satisfied with his security, as the jury find, 
and as the evidence conduces strongly to show, 
made no effort to collect his debt of Robinson, 
whilst other creditors were proceeding to realize, 
by legal process, the payment in full of their de- 
mands. 

In this ease the note was signed when delivered 
by the principal obligor to the appellee, and re- 
lying on the integrity of the former, he accepted 
the note and loaned his money. When the lia- 
bility of the surety was questioned, his only mode 
of ascertaining the facts upon which he could rely 








THE CENTRAL 


LAW JOURNAL. 389 








was to see the surety; and when informed by him 
that his signature was genuine, he had the right 
to look to him for payment; and wben trusting as 
to the truth of the admissions and promises made, 
he has indulged the principal, or failed to take co- 
ercive measures to collect his debt, when it could 
have been made, the surety should be denied the 
right to disprove the truth of his own statements 
so as to avoid the liability. The representation 
was made that it might be acted upon, and to as- 
sure the plaintiff at least that his note was genu- 
ine. 

It is certain from the proof in the cause and the 
finding of the jury, that the appellee acted on the 
representations and admissions made by the ap- 
pellant, and that his action, intluenced by the 
conduct of the appellant, caused him to lose his 
debt. In the case of Casca Bank v. Keene, 53 Me., 
it was adjudged that one who adopts a signature, 
knowing it to be forged, is estopped from denying 
its genuineness. In the case of Heffera v. Darnim, 
63 Lllimois, the proof showed that the surety, by 
his admissions and declarations **the note was all 
right, and if the plaintiff would hold still he would 
pay him,” authorized the eonclusion that the 
surety designedly induced the plaintiff to omit to 
take measures to cellect the same from the other 
maker when he was solvent. In the ca.e of For- 
sythe y. Burton, 5 Bush, this court went so far as | 
to say that a mere ratification of an unauthorized | 
signing of a party’s name to a note as jeint 
obligor works an estoppel. While the mere ratifi- 
cation of a void contract may be regarded as with- 
out any consideration, and the soundness of the 
rule laid down in Burton y. Forsythe, properly 
questioned, still in the case before us. there is not 
only a ratification, but an express admission that 
the signature to the note was that of the surety. 
Under our present statute, the authority to sign 
the name of one to a note as surety must be in | 
writing; and in Moxley v. Ragan, this court held 
that proof of a promise to pay by the surety, when 
the note was signed without authority, would lead 
to the same evil that the statute was intended to 
remedy, and therefore held the testimony incom- 
petent, and the promise not obligatory. In that 
case, if the party had admitted his signature was 
his own, the question would have been entirely 
different. 

It is argued here that the proof of the many 
recognitions by appellant of his liability and the 
genuineness of his signature indicates a persist- 
ent effort to entrap appellant, so as to fix upon 
him a liability as surety. his might be, but for | 
the specia! finding and the testimony of the ap- 
pellant himself. Hesays: **He recollects to have 
had the note in his hands and looked at it, and, 
perhaps, had other conversations when the note | 
was not exhibited; and in some of the conversa- 
tions might have told plaintiff his name was on 
the note and the signature was his—that he had 
signed it or put it there—and the note was as 
good as the bank.” 

He further says he thinks the note was for 








$250. It was proven by the appellant on the trial 
and a number of witnesses, that it was not his 
signature; and why he did not kaow that fact 
when the note was presented to him, and when he 
was investigating the forgeries committed by 
Robinson, is left unexplained, unless he was toe 
much intoxicated at each conversation to know 
the effect of his conduct and admissions. It is 
argued, however, that the jury, by their special 
finding, have determined that when he admitted 
the signing of the note, he did so under a mistake 
as to his own signature, and if acting in good 
faith. as is the special finding established, he is 
not liable. 

Ordinarily, there must be a purpose or inten- 
tion to deceive or mislead so as to work an es- 
toppel. ‘It is not necessary, in order to create 
an equitable estoppel, that the party should design 
to mislead—it is sufficient if the act was calculated 
to mislead, and actually has misled, a person act- 
ing upon it ia good faith, and who exercised 
reasonable care and diligence under all the 
circumstances, and effeetnally estops the party 
from averring a state of facts different from what 
the party acted upon.’’? Heinman on Estoppel, 
page 418. ‘lt seems to be evident that a party’s 
ignorance of the truth of the representation made 
will not remove the estoppel, if he was bound to 
know the fact, or if his ignorance is the result of 
his gross negligence.”’ Bigelow on Estoppel, 476. 

Now, the appellant is presumed to know his 
own signature, and the holder of that note, when 
put upon inquiry as to its validity, and in the ex- 
ercise of the utmost diligence has gone to the 
party, and the only party. whom he had the right 
to suppose could speak the truth as to the exist- 
ence of the fact he was endeavoring to ascertain; 
he saw the appellant and was informed by him 
that the signature was genuine; this, as the jury 
have found, induced him to forbear to sue and to 
rest quietly as to the appellant’s liability. Now, 
after such acts and admission, is rot the appellant 
in good conscience, law and morals estopped to 
plead non est factum to the paper? We think he 
is. Parke, B., says, in discussing this question, 
“and if, whatever a man’s real intention may be, 
he so conducts himself that a reasonable man 
would take the representation to be true, and be- 
lieve that it was meant he should act upon it, and 
did act upon it, as here, the party making the 
representation should be equally precluded from 
contesting its truth.’’ See note 1, page 487, 
Bigelow on Estoppel. 

The party must mean his representation to be 
acted upon, and when it is acted upon, as in this 
case, and works an injury, the party making the 
admission is estopped to deny the truth of his own 
statement. The facts of this case show that the 
appellee was influenced to rely on the ability of the 
appellant to pay, and that his forbearance to sue 
the principal was caused by the admissions made; 
that appellant purposely caused the appellee to 
look to him for payment, upon promises made te 
pay the debt, and his acknowledgment time and 
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again that his signature was genuine. 
Judgment affirmed. 





ACCIDENT POLICY—VIOLATION OF RULES 
OF CARRIER—STIPULATION. 





BON v. RAILWAY PASSENGER ASSURANCE 
COMPANY. 





Supreme Court of Iowa, October 20, 1881. 


Where suit is brought upon an accident policy, in 
which it is stipulated that the insurance shall only ex- 
tend to bodily injuries, fatal or non-fatal, received 
while riding in a public conveyance of «common car- 
rier, and ‘*in compliance with all the rules and regu- 
lations of such carrier,’’ and it appeared that the 
plaintiff was upon a train of cars, and, as it ‘‘slowed 
up’’ upon approaching a station, went out upon the 
platform and, in consequence of asudden jerk, another 
passenger was precipitated against him and he was 
thrown from the car and severely hurt, and it ap- 
peared that it was a regulation of the company that 
passengers should not stand upon the platform, it was 
held, that a verdict should have been ordered for de- 
fendant. 


Appeal from Wapello Circuit Court. 

This action is based upon an accident insurance 
ticket. There was a verdict and judgment for the 
plaintiff. The defendant appeals. 

Stiles @ Lathrop, for appellant; Wm. McNett 
and H. B. Hendershott, for appellee. 

ROTHROCK, J., delivered the opinion of the 
court: 

The plaintiff purchased an accident insurance 
ticket of an agent of the defendant, to go from 
Creston to Afton, Iowa, a distance of ten miles, 
Before the station at Afton was reached. and while 

' the train was yet in motion, the plaintiff left his 
seat in the car in which he was riding, went upon 
the platform and took a position on the steps, from 
which he was precipitated to the ground before 
reaching the passenger platform, and one of his 
feet was so injured by being crushed by a wheel 
of one of the cars composing the train as to re- 
quire amputation. The action was brought to re- 
cover for loss of time at $15 per week for twenty- 
six weeks, according to the terms of the insurance 
ticket. The accident policy, or ticket, contained 
the following clause: ‘*Provided, always, that this 
insurance shall only extend to bodily injuries, fa- 
tal or non-fatal,as aforesaid, when accidentally 
received by the insured while actually riding on a 
public conveyance provided by common carriers 
for the transportation of passengers in the United 
States or Dominion of Canada, and in compliance 
with all rules and regulations of. such carriers, 
and not neglecting to use due diligence for self- 
protection. * * * *” 

It must be conceded that it was incumbent on 
the plaintiff, in order to recover,to prove net only 
that he was accidentally injured while on his 





journey, but that he was at the time of the acci- 
dent complying with the rules and regulations of 
the railroad company. and not neglecting to use 
due diligence for self-protection. The circuit 
court instructed the jury to this effect, and no 
question is made as to the correctness of these in- 
structions. 

- When the plaintiff rested his case, the defend- 
ant moved the court to instruct the jury to return 
a verdict for the defendant upon the plaintiff's 
evidence. The motion was overruled, and this 
ruling is assigned as erior. To determine whether 
this motion should have been sustained, it will be 
necessary to give the substance of the eviderce as 
introduced by the plaintiff up to the time the 
motion was made and finally ruled upon. It ap- 
pears from this evidence that, as the train ap- 
proached the station, the whistle sounded, and a 
brakeman called the name of the station. The 
train began to slow down, and the plaintiff, see- 
ing other passengers get up and walk out, arose 
from his seat, about five seats back in the ear, and 
followed them out of the door upon the platform 
to get off. The steps of that car being occupied 
by a passenger, plaintiff stepped across upon the 
platform of the forward ear, and stood upon the 
steps with his hands holding the rail preparatory 
to stepping off, and was fullowed upon that plat- 
form by another passenger. At this time the train 
had slowed down, as plaintiff says, to about two 
and ahalf miles per hour, and, as other of his 
witnesses say, to from two to five miles per hour, 
when, without warning, the. train gave a sudden 
start forward, whereupon the man in the rear of 
the plaintiff lost his balance, and, falling against 
the plaintiff, precipitated him from the steps, and 
in his fall his foot got under the wheel and was 
crushed. He fell at a point about twenty feet be- 
fore reaching the passenger platf rm. 

The foreguing is the statement of the evidence 
for the plaintiff as made by his counsel in argu- 
ment, and in nearly the same language. That it 
is as favorable for the plaintiff as is justified by 
the record, must be conceded. To this should be 
added the further fact that on the door of the pas- 
senger coaches the fellowing rule was inscribed 
upon a metallic plate: ‘* Passengers are not allowed 
to stand on the platiorm;”’ and the plaintiff him- 
self, aga witness on the stand, testified that he 
was aware of this rule of the railroad company. 

Conceding the foregoing statement of facts to 
be true, was there such a failure of proof, from 
the plaintiff's own showing, as to require the court 
to direct the jury to return a verdict for the de- 
fendant? It will be observed that the rule of the 
company forbids passengers from standing on the 
platform. In its literal sense this would require 
them not to stand there whether the train was at 
rest orin motion, and it seems to us to be a rea- 
sonable requirement at all times. The platform of 
acar is a narrow passage for ingress and egress, 
and if crowded, even while standing at a station, 
it is an annoyauce and inconvenience to those 
desiring to enter or leave the car. But in 
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this case the train was in motion when the 
plaintiff west upon the platform. It is 
true, the rule must receive a reasonable construc- 
tion; and even while the train is in motion, per- 
sons may rightfuily pass from one car to another 
for proper purposes, such as going to and from a 
dining, smoking or sleeping car, and the like. 
They are invited to do so by the agents and ser- 
vants of the company, and by the manner in which 
trains are made up. But in so doing there would 
be no violation of the rule. The passenger, in 
such cases, ddes not stand upon thé platform. The 
plaintiff's case is wholly different. He went up- 
on the platform while the train was in motion, 
and some time before it arrived at the regular 
stopping place. He stood with his feet upon the 
steps, which must be regarded as part of the 
platform, and holding the railing by his hands he 
awaited, either the slowing up of the train, or its 
arrival at the passenger platform, that he might 
alight. While ia this position he received his in- 
jury. We think. by his own statement, that the 
accident happened while he was in plain violation 
of the rule under consideration, and becau-e of 
such violation. 

It is urged that it is usual for travelers to go 
upon the platform ef cars and get off before the 
train comes to a dead stop. Let this be admitted. 
Passengers also take fearful risks in boarding 
trains in motion; but we have yet to find any ad- 
judged case where a passenger was allowed to re- 
cover damages by reason of personal injuries 
received in voluntarily or without cause alighting 
from or boarding an ordinary railroad train pro- 
pelled by steam, and while in motion, unless it 
may be by the direction of the conduetor or some 
one in authority. In such case the passenger 
must be held to take the risk upon himself and 
make the peril his own. Under our statute he is 
guilty of a misdemeanor. Chapter 148, Laws Six- 
teenth General Assembly. In Hickey v. Railroad 
Co., 14 Allen, 429, itis said: ‘If the injurv hap- 
pen while the party is ovcupying a place provided 
for the accommodation of passengers, nothing 
further is ordinarily necessary to show due care. 
But when the plaintiff’s own evidence shows that 
he had left the place assigned for passengers and 
was occupying an exposed position, he must nec- 
essarily fail, unless he can also make it appear 
upon some ground of necessity or propriety that 
his being in that position was consistent with the 
exercise of proper care and caution on his part.” 
Again it is said: -**Ordinarily no accident ovecurs 
to those who rush out of the train or rush into the 
cars at stations before the train fairly comes to a 
stop, or after it is in motion again; but it can not 
now be q lestioned that those who do so take up- 
on themselves all the risks which attend such a 
practive.”’ Citing Gavett v. Railroad Co., 16 
Gray, 501; Lucas v. Railroad Co., 6 Gray, 64; and 
Sweeney v. Railroad Co., 10 Allen, 368. See, 
also, 2 Redfield, Railw. 260, 267, and cases cited. 

It is said, however, that the plaintiff did not 
alight from the train while in motion, but that, 





by the sudden starting up of the train, he was jos- 
tled off by the passenger who stood behind him 
upon the platform. ‘There is no claim that the 
engineer of the train knew that the plaintiff was 
in a perilous position, and, after such knowledge, 
was guilty of negligence in suddenly increasing 
the speed of the train. ‘The plaintiff, whether he 
intended to alight from the train while in motion 
or not, by standing on the steps of the platform, 
without any excuse or reasonable cause therefor, 
did an act which he knew was in plain violation 
of a rule of the company, and thereby forfeited 
any right of recovery on the contract of insurance, 
as expressed in the very terms of the policy. 

It is true, as stated by counsel for plaintiff, that 
this is an unimportant case, the amount of recoyv- 
ery being only $135; but we can not adopt a rule 
which would authorize passengers by railway to 
crowd the platforms of moving cars, and endanger 
each other's lives by hanging by the railings and 
upon the lower steps in a rush to alight from 
trains approaching stations, and in boarding out- 
going trains, at the risk of life and limb. As it is 
said in Damount v. N. O. & C. Ry., 9 La. Ann. 
441, if a passenger ‘is foolhardy enough to jump 
off without waiting for the train to stop, he does 
it at his own risk, and for this—his own gross im- 
prudence—he can blame no one but himself.”’ 
So, in this case, the plaintiff took the risk , of 
standing upon the steps of the platform, and he 
should not be allowed compensation from any one 
for so plain a violation of a rule of the company 
of which he was fully aware. 

The jury should have been directed to return a 
verdict for the defendart. Reversed. 





EQUITY — “HE THAT ASKS EQUITY MUST 
DO EQUITY’—LACHES. 





ALLEN vy. ALLEN. 


Supreme Court of Michigan, October 19, 1881. 


Where @ womar was married to a man under the 
impression that he was a bachelor, but was afterwards 
told that he was a widower, and took and reared 
his two ehildren by the former marriage, has after 
his death redeemed lands, which had been held 
by them insuch a way that they would have been 
juint tenants if they bad been legally husband 
and wife, and in which his interest had been sold 
under execution, a bill against her by the said two 
children brought eleven years after the redemp- 
tion mentioned, setting up the fact that their mother 
was living at the time of their father’s marriage with 
the defendant, and praying fora decree establishing 
a constructive trust for them inthe land redeemed, 
and for an accounting for rent and profits, and order- 
ing a conveyance to them, was held to be without 
equity. 


Appeul from Kent in chancery. 
H. E. Thompson, for complainants; D. E. Cor- 
bitt, for defendant. 
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Coo_Ley, J., delivered the opinion of the court: 

The facts as we find them to be in this case are 
as follows: In the year 1839, John Allen and 
Bridget Kearns were united in marriage at Rox- 
boro, in Ireland. They lived together a few years, 
during which time three children were born to 
them, one of whom died in infancy, and the 
other two are the complainants in this suit. 
Some time in 1845 John Allen left Ireland and 
came to the United States, leaving his wife and 
children behind him, and never returned. It is 
not very clear upon the evidence whether the 
mother and children were living. together when 
Allen left them, but if they were, they were sepa- 
rated soon after,and the children were taken into 
the family of Allen’s mother. On arriving in this 
country John Allen settled in Bristol, Rhode Isl- 
and, where, in the fall of 1847, he was married to 
the defendant in this suit, who then supposed he 
was a bachelor. After living with her a year or so, 


and after one child had been born to them, he’ 


told this defendant that he was a widower and had 
two children in Ireland, and at her suggestion he 
sent for them, and they were brought over and 
taken into the family. There is nothing in the 
record which leads us to suppose that the mother 
ever gave the slightest attention to these children 
after she parted with them in Ireland, nor is any 
explanation of the separation between herself and 
her husband offered by any one. The evidence 
tends to show that she lived for several years after 
the separation, but was dead before this suit was 
instituted. 

John Allen and the defendant lived together as 
husbaad and wife until his death in 1863. Mean- 
time six children had been born to them, five of 
whom survived him and are now supposed to be 
living. Several witnesses testified in this case 
that knowledge of John Allen’s marriage to Brid- 
get Kearns was communicated to defendant in his 
lifetime, but the statements of every one are so 
self-contradictory as to produce no conviction, 
and we are satisfied of the truth of defendant's 
evidence that she never heard of it till some time 
after his death. Meantime she brought up com- 
plainants with her own children, treating all 
alike, and no complaint whatever is made which 
impeaches her motherly care or kindness, The 
complainant Mary was ‘married and left home in 
1858, and the complainant Catharine a vear later. 
John Allen and the defendant removed to this 
State in 1850 or 1851, and settled in Grand Rap- 
ids. There he bought a lot and began business in 
a small way as a grocer, but the title to the lot 
subsequently proved defective. In 1855 a pur- 
chase was made of lots 118 and 119 on the Kent 
plat, Grand Rapids, and the conveyance was made 
to ‘John Allen and Mary Allen his wife.’’ This, 
under our statute (Comp. Laws, secs. 4111, 4112), 
had they in fact been husband and wife, would 
have created in them an estate in joint tenancy. 
A wooden building wes erected on lot 119, into 
which John Allen moved with his family, and his 
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in 1859, and a _ brick block erected in its place, in 
which his business was subsequently carried on. 
Defendant aided him in procuring the means of 
living by keeping boarders. 

Tn June, 1862, John Allen’s interest in lots 118 
and 119 was sold on execution, and at his request 

yas bid in by his friend and legal adviser, Hon. 
S. L. Withey. The amount for which they were 
sold was only about $100, and Allen no doubt 
supposed Judge Withey would allow him to re- 
deem at any time by repaying what was paid on 
the sale and interest. He, however, asked for no 
contract or promise to that effect, either written 
or oral, and when Judge Withey afterwards re- 
ceived, as he did, a sheriff's deed of the lots, he 
became absolute owner of all the previous inter- 
est of John Allen therein, with a severance, how- 
ever, of the joint tenancy. The lots thus sold 
were encumbered, and when John Allen died in 
November, 1863, the value, over and above the 
encumbrances, was not very great. Defendant, 
after his death, at first attempted to settle up the 
estate without administration, and proceeded to 
sell the goods, which only brought $200, and to 
pay debts. In August, 1864, however, she took 
out letters of administration, and the estate went 
through the forms of settlement in the probate 
court. We do not follow these proceedings, as 
they are not subject to be disturbed now and are 
unimportant to this suit, 

In March, 1865, defendant requested Judge 
Withey to release to her lots 118 and 119, and he 
did so on being repaid his advance and interest. 
At this time ke supposed her to be John Allen’s 
widow. The value of real estate in Grand Rap- 
ids largely increased about and after this time, 
and defendant was enabled to sell one-half of lot 
119 for sufficient to satisfy the incumbrances on 
both. She also sold lot 118. In April, 1876, the 
complainants filed their bill in which they set 
forth the fact that their mother was living at the 
time of the marriage of their fatber to the de- 


’ fendant, and that the second marriage was conse- 


quently void; that the purchase of lots 118 and 
119 in the name of John Allen aud Rosa Allen 
made them forever tenants in common of an un- 
divided half thereof; that the purchase by Judge 
Withey was on an understanding and agreemeut 
with John Allen that they should be reconveyed 
when the purchase- price and interest were repaid ; 
that defendant paid that price with moneys be- 
longing to John Allen’s estate, and took a deed of 
the lots in fraud of the rights of complainants, 
who are John Allen’s sole heirs at law; and pray- 
ing that defendant may be decreed to account for 
the rents and profits, the sums received on sales, 
etc., and to convey to complainants the undivided 
half of lot 119, the legal title to which still re- 
mains in her. The case was heard on pleadings 
and proofs, and decree entered in accordance with 
the prayer of the bill. 

Do the facts above recited disclose any equity in 
these complainants? In considering this question 


small stock of gtoceries. ‘This building was burned ‘ we must, as we have already said, put aside the 
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matters involved in the regular settlement of John 
Allen’s estate in the probate court, for complain- 
ants had their day in court there, and the orders 
of the court were acquiesced in without com- 
plaint. This controversy concerns lots 118 and 
119 and the release by Judge Withey to defend- 
ant, and is limited to the charge of fraud con- 
nected therewith. And it is to be observed with 
respect to that canveyance, that it only placed tho 
title where it would have gone, had John Allen 
remained owner to the time of his death, and had 
defendant not been deceived into a void mar- 
riage. Whatever may have been the case at law, 
in the forum of morals she was owner with him of 
an estate which, on his death, would survive to 
her; and when he had lost his interest and she 
redeemed it, she was guilty of no moral wrong in 
taking a release in her own name. John Allen's 
misfortune in having his land sold on execution 
might have operated to her disadvantage, but for 
her being enabled to buy in the title, as she did 
afterwards. 

But it is well. in examining the equity of com- 
plainants, to see exactly what it is they propose to 
do. And, first, it is to take advantage of the 
great wrong done by their father to the defend- 
ant. and on a technical rule of law deprive her of 
property which, on the facts as she understood 
them. she had lawfully acquired. But, second, 
they propose also to appropriate to their exclusive 
use the estate of their father, though the claim of 
five other children, bastardized through a fraud 
upon the mother, appeals to the sympathy quite 
as much as does theirs, and but for the technica 
rule of law already alluded to, is quite as deserv- 
ing of attention. A technical rule of law which 
in the particular case operates unjustly, is a bad 
foundation for an equitable complaint. But we 
are relieved from a discussion of it in this case by 
a fact which stands out prominently, and is a 
complete and absolute bar to the remedy sought. 

This bill was filed more than 11 years after 
the conveyance of which complainants seek to 
obtain the benefit. ‘There has been no secrecy in 
defendant's dealings. and no apparent attempt to 
deceive. The interest conveyed was of small val- 
ue at the time: it has become of considerable 
value since; partly through the rapid growth of 
the city, and partly through the good manage- 
ment of the defendant. Complainants made no 
claim to it until the advance was realized, and if 
they ever intended to do so, occupied the position 
of parties waiting to charge a fraud when they 
could do so with certain profit. But in contem- 
plation of equity they waited altogether too long. 
Their laches was gross, and it stands wholly un- 
exensed. We have so fully considered the matter 
of laches in previous cases, that we content our- 
selves with a mere reference to it. Campino v. 
Van Dyke. 15 Mich. 371; Russell v. Miller, 26 
Mich. 1: MeVicar v. Filer, 31 Mich. 304. In the 


last case it was said that “if any case can call up- 


ona party to move promptly in the assertion of 
hie rights. it is ene in which a city is growing up 





on land he claims by those who in good faith are 

relying upon an adverse title, acquired with his 

apparent consent and acquiescence.”* Page 308. 

The remark has forcible application to this ease. 
The decree appealed from must be reversed, 

and the bill dismissed with costs of both courts. 
The other justices concurred. 
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INSURANCE — PROOF OF LOSS—BONA 
FIDE MISTAKES. 





WALDECK v. SPRINGFIELD, ETC. INS. CO. 


Supreme Court of Wisconsin, October 18, 1881. 

An honest mistake made by the insured in his proof 
of loss, will net estop him from showing in evidence 
the real state of facts, although the proof of loss was 
sworn to. 


Appeal from the Cireuit Court of Milwaukee 
County. 

Cottrill, Cary & Hanson, for appellants; Finches, 
Lynds & Miller, for respondent. 

COLE, C. J.. delivered the opinion of the court: 

In the proofs of loss which were sworn to by 
the plaintiffs and served upon the company, it 
was stated ‘that the fire originated from explo - 
sion of the boiler, fire ensuing afterwards.*’ On 
the trial it was proposed to show by various offers 
of evidence that there was a mistake in the 
proofs of loss in that respect, and that the fire 
originated from another cause. But the learned 
circuit court decided that the proofs of loss were 
conclusive upon the plaintiffs, and that they were 
estopped fiom showing the mistake therein, un- 
less prior to the commencement of the suit they 
had made out and served new proofs.after having 
recalled the original proofs. ‘he correctness of 
this decision is the only question to be consid- 
ered. Now, while there is some conflict of judi- 
cial opinion on this question, it seems to us the 
better rule is, where the assured has made an 
honest mistake as to a material fact in his proof 
of loss, to allow him to correet the error and 
show what the facts really are. In principle and 
reason we see no ground for saying that he is 
concluded and estopped from showing the mis- 
take. In this case the circuit court must be un- 
derstood as deciding, in effect, that the plaintiffs, 
before suit brought, might have recalled the 
origipal proofs and made new proofs correcting 
the mistake. Assuming that to be so, then what 
objection can there be to allowing the plaintiffs 
to correct the mistake, even on the trial? The 
only possible objection which we can see to such 
a practice is that it might, perhaps, sometimes 
operate as a surprise on the insurer,if the mis- 
take was made known for the first time at 
the trial. But that objection could not be 
made here, for it was proposed to show that the 
agents of the company had ample notice of the 
mistake in the proofs of loss before the suit was 
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commenced. Indeed, there is no pretense that 
the company was surprised by the proof offered, 
or would have been misled to its prejudice in de- 
fending the action: on its merits, even if it had 
been received. It is true the complaint counts 
upon the proof of loss made by the plaintiffs and 
received by the defendant on the 15th of July, 
1880. But if it had been shown that these proofs 
were erroneous,it would have amounted to noth- 
ing more than a variance, whieh should be dis- 
regarded, under section 2669, Revised Statutes. 

On the general proposition as to whether the 
assured may show that an honest mistake has 
been made in the proofs of loss us toa material 
fact, Mr. Wood, in his work on Insurance, states 
the rule as follows: ‘*‘When the assured has er- 
roneously stated certain faets in his proofs of loss, 
without any fraudulent intent, as to the quantity 
of property destroyed, or their value, when the 
cost thereof is only stated in the proofs, as re- 
quired by the insurer, or as to the occupancy of 
the property at the time of the loss, or in refer- 
ence to other insurance, he may show that the 
proofs ure erroneous, and what the facts really 
are.”’ Section 427. In Parker v. Amazon Ins. 
Co., 34 Wis. 364, this court affirmed the doctrine 
that an honest mistake in the proofs of foss as to 
the ownership of the property destroyed. though 
sworn to, was not fatal to a recovery. In that 
case the proofs were made out by the agent of the 
company, and sworn to by one of the owners, 
who testified on the trial that he did not know 
what ‘they contained. ‘The mistake there was 
made under circumstances quite like those in the 
present case, according to some offers of evi- 
dence made. But the principle of the Parker 
Case was recognized in Stache v. Ins. Co., 49 
Wis. 89; Dogge v. Ins. Co., [d. 501. 

In McMaster v. Ins. Co., 55 N. Y. 220, this 
question is very elearly and ably discussed in the 
opinion. There the proofs of loss, verified by 
the assured, contained a statement that there was 
other insurance at the time of the issuing of the 
policy. The court decided that this did not estop 
him from showing that there was a mistake in 
that respect. Folger. J., in giving the opinion, 
says: The proofs of loss are not part of the 
contract of insmance, nor a part of any contract. 
The contract of insurance requires that they shall 
be rendered, but it does not make them, when 
rendered, a part of itself, as sometimes an appli- 
cation for insurance is made. They are the act or 
declaration of one of the parties to a pre-existing 
contract, in attempted compliance with its condi- 
tions. The other party to the contract is not a 
party to this act or declaration, takes no part in 
making it, does not assert that it is a true state- 
ment, and is not bound thereby. The instrument 
which makes the provf of loss may be amended 
by the insured at his will, subject always to the 
necessity that it be furnished to the insurer on 
such reasonable time as to meet the requirements 
of the conditions of the policy.’’ In another 
part of the opinion, when speaking of the doc- 





trine of estoppel, he says: ‘The proofs of loss do 
not create the liability to pay the loss. They do 
no more in this respect than set running the time, 
at the end of which the amount contracted for 
shall become payable, and at which action may be 
brought to enforce the liability. All the elements 
of an estoppel in pais are lacking.’’ Pages 228-9. 
Equally clear and emphatic is the decision in 
Parmelee v. Hoffman Ins. Co., 54 N. Y. 193. See, 
also, tna Ins. Co. vy. Stevens, 48 Ill. 31; Com- 
mercial Ins. Co. v. Huskberger, 52 Ill. 464. 

The cases of Campbell v. Ins. Co., 10 Allen,213, 
and Irving v. Excelsior Fire Ins. Co.,1 Bosw. 
507, which are mainly relied on to support the op- 
posite view, that the assured can not, on the trial, 
contradict the proofs of loss, and establish a dif- 
ferent state of facts, by showing that the proofs 
were made under a mistake, are commented on by 
Folger, J., in McMaster v. Ins. Co., supra, and we 
do not care to further discuss them. In the former 
case Dewey, J., observes that ‘**we’ do not mean 
to say that the party may not correct mistakes of 
fact in his original statement, but such corrections 
are not for the first time to be made known to the 
insurers at the time of the action to recover for 
the loss by the introduction of evidence showing 
that the statements filed were not true in a mate- 
rial fact, which, if it existed as stated, was fatal 
to the right of the insurer to recover,’’ Page 219. 
Within the doctrine as here qualified or limited, 
some of the evidence offered would be admissi- 
ble; for it was proposed to show, as we have 
said, that the agents of the company were ap- 
prised of the mistake in the proofs of loss before 
the action was brought, But we prefer to rest 
our decision on the broad ground above stat d. 

In the answer the defendant rested its de‘ense 
onthe ground that the property was destroyed 
by a fire caused by an explosion or bursting of a 
boiler then in the building covered by the policy, 
and that the company was not liable for such a 
loss. A clause in the policy ie relied on, which is 
to the effect that the defendant should not be 
held liable, by virtue of the policy, for any loss 
occasioned or caused by the bursting of the 
boiler, or by explosion from any cause; and, 
further, that if the premises insured by the policy 
should be damaged or destroyed by the bursting 
of a boiler or by explo-ion from any cause, the 
said policy was to be null and void the instant the 
casualty by explosion occurred. Jt was proposed 
to show that the fire originated from an entirely 
different cause than from the explosion of the 
boiler; in other words, that tne explosion of the 
boiler did not cause the tire which destroyed the 
property. According to the views already ex- 
pressed, the evidence was admissible, and it was 
competent for the plaintiff to show that there was 
a mistake as to the origin of the fire stated in the 
proofs of loss. It was not shown,or attempted to be 


| shown, as a matter of fact, that the explosion did 


actually cause the fire which destroyed the proper- 
ty. Whether or not, if the explosion did cause the 
fire, the company would be liable for the loss, is 
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not a question before us. The learned counsel for 
the plaintiffs insists that the company would be 
liable, even though the fire which destroyed the 
building was caused by the explosion of the 
boiler. He contends that the effect of this clause 
is only to exempt the company from a loss result- 
ing from an oxplosion simply without reference 
to a fire, and does net refer to a loss by fire which 
is caused by or originates from an explosion. But 
whether this is the proper construction of the 
clause in question, we shall not now attempt to 
determine. Neither will we attempt to construe 
the other clause in the policy, which provides 
that if the premises shall be damaged or de- 
stroyed by the bursting of a boiler, or by explo- 
sion from any cause, the policy shall be null and 
void the instant the casualty by explosion oc- 
eurs. The answer does not set up the defense 
that the policy terminated the instant the boiler 
exploded, and that, therefore, the company was 
not liable fora loss occasioned by a fire which 
subsequently occurred from some cause. The 
two clauses in the policy above referred to are 
important, and were not very fully discussed on 
the argument. As it is unnecessary to determine 
their meaning and effect on this appeal, we leave 
them for future consideration. 

The judgment of the circuit court must be re- 
versed, and a new trial ordered. 

CaASsSODAY, J., dissenting. 

With much deference for the opinion of the 
court, I am compelled to withhold my assent, on 
the ground that (1) the gravamen of the com- 
plaint is, in effect, the loss by a fire originating in 
the manner described in the proofs of loss re- 
quired by the policy, and made and verified by 
the oaths of the plaintiffs, and by them served on 
the defendants July 15, 1880, and that the defense 
relied upon is, in effect, that the fire did origi- 
nate in the manner stated in such proofs, and that 
the loss was therefore excepted by the terms of 
the policy, and that the plaintiffs had at no time 
reealled ¢aid proofs, nor corrected the statement 
therein contained; (2) that the mere fact that the 
defendant made no response when notified by the 
plaintiffs that there was a mistake as to the origin 
of the fire in the proofs of loss served, did not, 
under such pleadings, estop the defendant from 
objecting te evidence tending ts prove that the fire 
originated in a way not mentioned or referred to 
in any proofs of loss served, nor any pleadings in 
the case, and such evidence should, in my opin- 
ion, have been excluded. 








ABSTRACTS OF RECENT DECISIONS. 





SUPREME COURT OF THE UNITED STATES. 
October Term, 1880. 


APPEAL — FINAL JUDGMENT — MANDAMUS — 
TAXATION BY A STATE OF ITS OWN SECURITIES. 


—1. A judgment denying a mandamus asked for to 
require a tax collector to receive certain tax-re- 
eecivable coupons in payment of taxes without 
deduction, is such a final judgment «as to be re- 
viewable. 2. Such a judgment is reviewable, 
though made by a divided court, the effect of 
which is to deny the petition. and though 
on aceount of such djvision not authority in 
other cases. 3. Such a judgment is reviewable on 
the grounds specified im the 25th section of the ju- 
diciary act (Rev. St. U.S. sec. 709), as well when 
rendered in original proceedings in the State 
courts of last resort, as when rendered in appellate 
proceedings. 4. The State of Virginia, by the 
act of March 30, 1871, issued certain bonds pay- 
able to order or bearer. The coupons attached 
were payable to bearer and ‘were receivable, as 
was shown on their face, for all the debts, taxes 
and demands due the State. A subsequent act of 
March 25, 1873, amended and re-enacted in 1876, 
imposed a tax on the bonds which was directed to 
be deducted from the coupons, when presented in 
payment of taxes. Held, (a) that distinct con- 
tracts arose on the part of the State with the 
holder of the bonds and the holder of the coupons. 
(b) That the act imposing the tax and requiring 
it to be deducted from the coupon, so far as it ap- 
plies to coupons separated from the bonds and 
held by different owners, impairs the obligation 
of the contract of the State with both the bond- 
holder and the coupon holder, and is void. Re- 
versed. In error to the Supreme Court of Appeals 
of the State of Virginia. Opinion by Mr. Justice 
FIELD.—Hartman v. Greenhow. 


CONSTITUTIONAL LAW — TAXATION — INCOME 
Tax.—l. A proceeding by the collector of the 
district, under the act of Congress of June 30, 
1864, to collect the income tax thereby imposed, 
by distraint and sale of realty, is not in conflict 
with the amendment to the Constitution which 
declares that no person shall be deprived of life, 
liberty or property without due process of law, 
and a congressional statute giving such remedy is 
valid. 2. The collector had a discretion as to 
whether to sell the realty en masse or in separate 
parcels, and his Lona jide exercise of it is valid. 3. 
Refusal to grant a new trial is not reviewable. 4. Di- 
rect taxes, in the meaning of the Constitution, are 
only capitation taxes, as expressed in that instru- 
ment, and taxes on realty. 5. The income tax im- 
posed by the act of Congress of June 30, 1864, is 
not « direct tax, and is constitutional. Affirmed. In 
error to the Circuit Court of the United States for 
the Southern District of Illinois. Opinion by Mr. 
Justice SWAYNE.—Springer v. United States. 


October Term, 1881. 

REFERENCE TO ARBITRATORS BY CONSENT— 
DECREE UPON THE FINDING.—In the progress of 
the litigation the parties agreed to refer all the 
matters of difference included in their respective 
bills to the arbitrament of William B. Webb, 
whose decision was to be final and conclusive, and 
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of the court. Pursuant to this agreement, tne 
reference was formally ordered. he arbitrator. 
after hearing, decided that the sum of $15,413.21 
was due the appellee from the appellant. To 
this award the appellant filed in court certain ex- 
ceptions. What these exceptions were does not 
appear from the record, but it does appear that 
they were overruled, and a decree entered against 
the appellant for the sum named, to be collected 
by execution, us at law. [tis now contended that 
this decree is erroneous, because, 1, it does not 
dispose of the issues raised by the pleadings; 
and, 2, it is for a sum in excess of that claimed by 
the appellee in his original bill. In our opinion 
neither of these objections is good. The refer- 
ence of the matter in dispute to the arbitrator, 
coupled with the agreement that his award should 
be made the basis of a decree in the suits, is 
clearly a waiver of the objection that the remedy 
was at law and notin equity, if any such objec- 
tion in fact existed, which we are by no means in- 
clined to admit. Affirmed. Appeal from the Sua- 
preme Court of the District of Columbia. Opinion 
by Mr. Chief Justice WAITE.— Strong rv. Willey. 


SUPREME COURT OF GEORGIA. 
September 27, 1881. 


NEGOTIABLE PAPER—WHAT CONSTITUTES AN 
INDORSEMENT—PAROL EVIDENCE.—B & K exe- 
cuted a written instrument, by which they prom- 
ised to pay to D or order $125, on or before the 
first of November following; they Also gave a lien 
on their crops for the current year, and from year 
to year until paid, it being recited that the note 
was given for advances made by D, and promised 
to deliver to D suflicient cotton from their first 
picking to pay said amount, empowering him to 
foreclose summarily in case of non-payment. 1) 
wrote his name across the instrument, and P’re- 
ceived it for value before due. Held, that in law 
D’s signature was an indorsement, and therefore 
delivery of cotton to him after P received the 
note was not payment thereof. Nor could their 
written contract be varied by parol so as to make 
D’s signature an acceptance only. Judgment re- 
versed. Opinion by Jackson, C. J.— Deny v. 
Bray. 

Facror’s CHATTEL MORTGAGE—RENT LIEN— 
PRIORITY—EsTOPPEL.—F actors who held a chat- 
te] mortgage agreed with a landlord that if he 
would rent land to the mortgagor, their mortgage 
should not interfere with the collection of his 
rent; that it should be paid,and that they would 
make advances to the tenant to run the farm; and 
upon the faith of these assurances the landlord 
rented; but subsequently the factors threatened a 
fereclosure of their mortgage, the tenant began to 
remove, the mortgage was foreclosed, and a dis- 
tress warrant was issued: Held, that the mort- 





| 





gagees were estopped from claiming the fund in 


the hands of the sheriff to the exclusion of the 
distress warrant. And ona money rule an answer 
by the landlord setting up the above facts was not 
demurrable. (a) A receiver who took charge of 
the property of the factors was in no better sita- 
ation than themselves. Judgment reversed. 
Opinion by Jackson, C. J.—Cimo v. Davis. 


SUPREME COURT OF KANSAS. 
October 18,1881. 


BILLS AND NOTES—WHAT IS A NEGOTIABLE 
NOTE.—An instrument in the following form: 
$55.00. Burton, Kansas, June 24, 1878. 

On or before the first day of November, 1880, I 
promise to pay to the order of Aultman, Mil- 
ler & Company, tifty-five dollars with interest 
at ten per cent. from date, payable at express of- 

fice, Burton, Kansas, and if not paid at maturity 
with annual interest at twelve per cent. on the 
amount then due until paid. The drawers and in- 
dorsers severally waive presentment for payment. 
protest and notice of protest and non-payment of 
this note and all defenses on the ground of any 
extension of the time of its payment that may be 
given by the holder or holders to them or either 
of them. And itis hereby agreed by and between 
the maker hereof and Anltman, Miller & Com- 
pany. that the Buckeye mower and reaper No — 
(for the use of which to the maturity hereof this 
note is given), is now and shall remain the prop- 
erty of Aultman, Miller & Company, and in de- 
fault of payment hereof, the said machine shall 
be returned to Aulunan, Miller & Company, their 
agent or attorney. For the purpose of obtairing 
credit I, John Schoeps, certify that [ own in my 
own right, eighty acres of land in ‘Township of 
Lake, County of Harvey, and State of Kansas, of 
which eighty acres are improved and the whole 
worth $1,500; and that it is unencumbered gxcept 
to the amount of $——. | also own $500 worth 
of personal property over ali indebtedness and le- 
gal exemptions, and there are no judgments 
against me. JOHN SCHOEPS. 
Is not a negotiable note. Aflirmed. Opiniow by 
BREWER, J.—Killam v. Schoeps. 

FRAUDULENT CONVEYANCE — EVIDENCE T® 
SUSTAIN VERDICT.—1. A, a merchant owning « 
stock of goods of about $6,000 in value, and ia 
debt about $3,500, sold his entire stock to his son, 
a young man just of age, and who had been for 
two years and a half a clerk in his employ, at a 
salary of $25 pe: month and board. Many of the 
vendor’s debts were long past due, and the cred- 
itors pressing. ‘The sale carried all property sub- 
ject to execution. The consideration received 
was simply promissory notes of the son running 
from three months to three years, so divided that 
over half the amount did not eome due for more 
than two years, and unsecured save by a slight 
insuranee on the stock. The son was witheat 
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property, save a small piece of real estate, of lit- 
tle value and incumbered, conveyed to him by his 
father just prior to this purchase, and in alleged 
satisfaction of a claim for wages. The sale was 
evidenced by a formal bill of sale, prepared by an 
atterney. Shortly after the purchase the son went 
away to school, leaving his father in possession 
and acting for him undera formal power of attor- 
ney, duly prepared and executed. Held, in an 
action between the son and the sheriff levying 
process upon the goods at the suit of the creditors 
of the father, that a verdict in favor of the sheriff 
and against the good faith of this sale was sus- 
tained by the evidence. 2. he fact that the jury 
in answer to special questions returned that the 
price named in the bill of sale was a fair and 
reasonable price for the goods, and that the prom- 
issory notes of the son were executed and deliv- 
ered as consideration of the purchase, does not 
overthrow the general verdict or prove that the 
sale wasin good faith. 3. To avoid sucha sale, 
proof of a fraudulent intent on the part of the 
vendor is essential, and his statements as well as 
his acts are admissible as evidence of such intent. 
4. Direct testimony that sucha sale was fraudu- 
lently made is seldom obtainable. The intent is 
known only to the parties, and, if wrongful, 
they do not hasten to tell it. And an instruction 
calling attention to the character of the evidence 
to be expected upon the question is not erroneous, 
and does not compel the jury to exclude from 
their consideration the direct testimony. 5. While 
wrongful intent on the part of the vendee, equal- 
ly with such intent on the partof the vendor 
is essential to avoid such a sale, yet if the vendee 
isin such a situation thata reasonably prudent 
man therein could and would have known of the 
fraudulent intent of the vendor, it is sufficient. A 
purchaser may not blind his eyes to visible facts 
and say, [had no actual and express knowledge 
of any fraudulent intent on the part of my vendor. 
Affirmed. Opinion by BREWER, J.— Arutz v. 
Miller. 





FRAUD—SALE OF PATENT [INVALID BECAUSE 
OF PRIOR PATENT.—l. Where there is a mis- 
joinder of excess of parties plaintiff, there is not 
a defect of parties. A demurrer on account of a 
defect of parties plaintiff is given by law only 
for a defect, and not for an excess. 2. A petition 
charging fraud and making it the basis of recovery, 
may be insufficient under attack by motion re- 
quiring it to be more specific and certain, and yet 
be held to set forth facts showing the fraud, when 
opposed only by a demurrer on the ground that 
it does not state facts suflicient to constitute a 
cause of action. 3. Where the petition alleged 
that the defendants, to induce the plaintiff to 
purchase their rights in certain States under let- 
ters patent of the United States, for an improve- 
ment in spring bed bottoms, represented to 
plaintiff that the patent was the only ‘twin bed 
spring” known, or authorized under letters patent 
of the United States; that the specifications in- 








cluded in the patent were not included in any 
other patent; that no other like improvement in 
spring bed bottoms could be made or used in the 
territory for which the sale was made; that such 
patent was of great value, that the representa- 
tions were all false and untrue, and known by the 
defendants to be so; and that the plaintiff, rely- 
ing upon the false representations, bought the 
said rights under said letters patent, and gave 
valuable property therefor: Held, that the faets 
constituting the fraud were sufliciently charged to 
make the basis of a recovery as against interposi- 
tion of a general demurrer. 4. An aciion may be 
maintained by the buyer of a patent on the false 
representations of the sellers that they were pos- 
sessed of a patent giving them exclusive right for 
an improvement in spring bed bottoms, and that 
there was no like patent authorized, known by the 
sellers to be false, which induced the purchase. 
although by searching the records of the patent 
office the buyer might have discovered the fraud. 
5. Where the petition alleges that the purchaser 
of a patent right, valueless and worthless on ac- 
count of the issuance of a prior patent for the 
same invention still existing in full foree, before 
commencing his action for rescission of the con- 
tract on account of fraud, re-assigns his deed of 
patent to the sellers, and offers to surrender it up. 
and demands a reconveyance of title to real and 
personal property obtained fraudulently therefor, 
a sufficient statement is made of an attempt on 
the part of the buyer to place the sellers in statu 
quo, notwithstanding it appears from the petition 
that the defendants have subsequently paid $450 
upon a mortgage against such property, when the 
statement is qualified by the further allegation 
that the rents and profits therefor, while in their 
possession, have equaled that sum. 6. A petition 
asking a rescission of the contract on the ground of 
fraud, and demanding, also, a money judgment 
for damages, is not demurrable for want of facts 
to constitute a cause of action, if otherwise com- 
plete in form and sufficient in its obligations. Re- 
versed. Opinion by Horton, C. J.—McKee v. 
Eaton. 


QUERIES AND ANSWERS. 





1*,* The attention of subscribers is directed to this depart - 
ment,as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request - 
ed. To save trouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymous 
ommunications are not requested. | 


QUERIES. 


52. A leaves his coat with B, a tailor, to have it 
mended. B’s warkman becomes ill and unable to 
perform the required service, and B sends the coat to 
C, who keeps another tailor shop, to do the work. 
C’s shop is destroyed by tire, and the coat thus lost. 
Is B liable to A for the loss of the coat, for having un- 
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dertaken a job which he could not execute, instead of 
returning the coat to A? If the work had been done 
in B’s shop the coat would not have been lost. 
Another case. A rents a room to B (in Missouri), 
who furnishes it and takes Cas a room-mate. C pay# 
B half therent. B faiistopay the landlord A. IsC’s 
use and occupation an implied agreement to pay A, 
and is C liable to A under _he circumstances? 
St. Louis, Mo. Ww. B. 


53. A,a traveling man for a mercantile establish- 
ment in Lucas County, Ohio, while on a busin-ss trip 
for the house, having the power todo so, collects 
money of a creditor of the firm in Michigan, does not 
report it, but appropriates it to his ewn use, flees to 
Canada, and subsequently goes to New York, where 
heis arrested and brought to Ohio, being in Lucas 
County for the first time since leaving on the business 
trip. Where Is he triable? Have Lucas County, Ohio, 
courts, jurisdiction of his crime? R. K. 
Tolede, Obie. 





54. A was indicted for the murder of his wife by 
poisoning. On the trial the prosecuting attorney of- 
fered evidence tending to prove that long prior to the 
poisoning the defendant had made an attempt on the 
life of his wife with an ax, striking her a blow on the 
head which he claimed to have been accidental, which 
blow inflicted an ugly wound,snd which had been 
seen by several of the witnesses. In rebuttal of this 
proof, the defendant offered to prove that at the time 
the wound was on his wife’s head, she had stated to 
several of the neighbors that it had been caused bya 
fall, iu which she had struek her head on a stone. The 
proof was admitted by the circuit judge. In another 
case a young man was indicted for shooting his father. 
The facts were that the father was sitting in the kiteh- 
en one morning eating his breakfast, when a gun, 
which the young man had at a window, went off and 
killed the father. On the trial, a witness testified that 
there was a peculiar hole through the weather-board- 
ing of the kitchen, and that the young man one day, 
long before the killing, had told her that he cut the 
hole for the purpose of shooting his father through it. 
To rebut this, the defendant offered to prove by one of 
the neighbors that, some weeks before the father was 
killed, he anda neighbor were standing in the yard, 
and that the neighbor had discovered the peculiar 
hole in the weather-boarding and asked what if was 
made for, when the decedent answered that he had 
had it cut out for the purpose of putting some small 
timbers or frames through, that he could not well get 
in the house in any @her way. The evidence was ad- 
mitted by the circuit judge. In both these cases the 
defendants were acquitted, and the question as to the 
adimissibility of this class of evidence never went to 
the Svpreme Court. I wish to inquire, through your 
department of ‘*Queries and Answers,’’ if there is 
any adjudicated case, in an appellate court, holding 
such questions to be proper. ms Ee 

Crawfordsville, Ind. 


QUERIES ANSWERED. 


Query 47. [13 Cent. L. J. 358.) A township trustee 
under the statute in Indiana, is required to rent 
the school section 16, and to report and pay over 
the rents to the county treasurer, to be distrib- 
uted by the treasurer to the schools of the eon- 
gressional township in which the land is situated. 
The trustee failed to pay the rents to the treasurer, 
and the statute required the board of county commis- 
sioners to cause an action to be instituted against the 





trvstee, to recover the money. An action was insti- 
tuted by the commissioners, who employed counsel to 
prosecute the action. The case was tried in the cir- 
cuit court, and judgment was rendered in favor of 
the commissioners. The trustee appealed to the Su- 
preme Court of the State, where the case was affirmed. 
He also appealed to the Supreme Court of the United 
States, where it was again affirmed. Counsel for the 
commissioners collected a part of the judgment, and 
applied the same on attorney fees for prosecuting the 
action. The attorney-general of the State has insti- 
tuted an action against the commissioners of the 
county, to recover the money applied by their attor- 
neys on their fees for the prosecution of the suit. Sec- 
tion 3 of article 8 of the Constitution of Indiana, 
provides that ‘‘the principal of the common school 
fund shall remain a perpetual fund, which may be in- 
creased, but shall never be diminished; and the in- 
come thereof shall be inviolably appropriated to the 
support of common schools, and to no other purpose 
whatever.’’ The statute provides ‘*that the income 
of congressional school lands shall be denominated the 
school revenue for tuition, the whole of which is here- 
by appropriated and shall be applied exclusively to 
furnishing tuition to the common schools of the State, 
without deduction for the expense of collection or dis- 
bursement.’’ The question is, whether this fund 
sued for and collected of the trustee should not bear 
the expe”se of attorney fees? The statute clearly re- 
fers to the ordinary fees of officers, and prevents any 
deduction for the payment thereo f;and does not refer 
to the extraordinary expenses of collecting by action, 
where suit is necessary; and I think that the statute 
and Constitution refer to the net fund after deducting 
the necessary extraordinary expense of collection. Is 
there any decision construing « similar Constitution 
and statute? H. 


Answer. The county commissioners should have re- 
quired the funds collected by their attorney through 
judgment against the township trustee, to have been 
paid into the county treasury. The Constitution of 
Indiana and the statute quoted by ‘‘H,’’ do not refer 
to extraordinary expenses of co!lecting by action; 
hence the duty of the attorney was to deposit the fund 
sued for and collected of the trustee into the county 
treasury. The county commissioners, after the report 
of the attorney to them of his having so deposited the 
fund, could then, through their clerk, give an order 
on the treasurer for the attorney’s fee. When attor- 
neys collect money for a State, county or city, public 
policy requires them to deposit it and receipt for their 
fee in the usual way. It is, for many reasons, vastly 
different from collecting a private account, and re- 
taining the usual fee. I will mention one casein point 
which occurred in Georgia last year. A claim was 
collected by attorneys, under contract that they were 
to have a percentage for collecting. This was a claim 
of Georgia v. United States Government. The attor- 
neys, after much delay and expense, collected it. The 
ease is Walsa v. Colquitt, Governor, 64 Ga. 740. In 
the meanwhile a new Governor, other than the one 
who was in office when the contract with the attorneys 
was made, was in office, and he allowed the attorneys 
to deduct their fees, and then place the balance in the 
State treasury. This the Supreme Court held was 
wrong. The Code of Georgia, section 76, says:" ‘*All 
payments from the treasury, unless otherwise pro- 
vided, shall be made upon the warrant of the Goy- 
ernor; and he may withhold his approval on any 
account audited and certified by the comptroller- 
general. The warrant shall always specify on what 
appropriation or fund it is drawn.’’ ‘The attorneys in 
this case, as the attorney in the case of ‘*H’’s, should 
have placed the fund in the treasury, and the proper 
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authority should draw on it, specifying the fund 

drawn on. To give reasons would make my answer 

too long; but the statute always speaks like a tyrant— 

it speaks to be obeyed. R. D. W.., Jr. 
Savannah, Nov. 6, 1881. 








RECENT LEGAL LITERATURE. 





CONSTITUTIONAL History.—The Constitutional 
and Political History of the United States. By 
Dr. H. Von Holst. Translated from the German 
by John J. Lalor and Paul Shovey. 1846-1350. 
Annexation of Texas— Compromise of 1850. 
Chicago, 1881: Callaghan & Co. 

This work,though disfigured by the misapprehen- 
sions which seem to be inseparable from the con- 
templation of opr constitutional and political sys- 
tems by a foreigner, has the merit of that extreme 
minuteness of consideration which is so charac- 
teristic of the German scholars in every depart- 
ment of learning. And while in consequence of 
tae misapprehensions above referred to, we would 
not recommend it to persons who are readiag 
with a view of acquiring an accurate knowledge 
of the growth and development of our constitu- 
tional system, still it may be of considerable in- 
terest to more matured renders, as showing the 
light in which our institutions are seen abroad. 


——$____—_-<> 


HICKEY’s CONSTITUTION.—The Constitution of 
the United States of America, with an Alpha- 
betical Analysis; Proceedings of the Continent- 
al Congress; Non-Importation Agreement; 
Address to the Crown and People of Great 
Britain; The Declaration of Independence; 
The Articles of Confederation; Ordinance of 
1787; History and Proceedings of the Conven- 
tion of 1789, which Adopted the present Con- 
stitution ;-Prominent Official Acts of Washing- 
ton; General Laws from tke Organization of 
the Government; Electoral Votes for ail the 
Presidents and Vice-Presidents; The High 
Authorities and Civil Officers of the United 
States from the Beginning of the Government; 
Chronological Narrative of all the States, to- 
gether with a Diagram showing the relative po- 
sition of each State in the Union at every Dec- 
ade since the Foundation of the Government, 
to which is added a Descriptive Account of the 
State Papers, Public Documents and other 
Sources of Political and Statistical Information 
at the Seat of Government. By William Hickey. 
New and Enlarged Edition. Revised and 
brought down to the 4th of March, 1877. By 

{j Alexander Cummings, Counselorat Law. Bal- 
timore, 1878: John Murphy & Co. 

Our readers are too familiar with the ciass of 
hand-books, of which this is a type, for it to 
need any more particular description by us than 
is afforded by the title-page. The matter of 
which it there appears, that its contents is mainly 
composed, speaks for itself. One commendation, 
however, to whieh this particular compilation is 
entitled, is an established reputation for accuracy. 





USAGES AND CustomMs.—The Law of Usages and 
Customs, with Illustrative Cases. By John D. 
Lawson, Author of a Treatise on the Contracts 
of Common Carriers. St. Louis, 1881: F. H. 
Thomas & Co. 

If any one is inclined to think, upon first im- 
pression, that this department of the law is too 
narrow to afford a sufficient scope for so elaborate 
a work as this is, he will readily convince himself 
of his error when he examines the ‘‘Tllustrasive 
Cases” which it contains.and perceives the import- 
ance of the leading adjudications which involve 
this topic as a principai element; and, further, 
when he looks into the table of cases cited and 
sees what a mass of authority has accumulated 
upon the subject. The factis,that the topic is one 
which runs into and dove-tails with many other 
divisions of the law, and is consequently treated 
as subsidiary matter in many text-books upon 
other subjects, but nowhere has it ever received 
separate and exhaustive treatment as here is be- 
stowed upon it. 

Fortunate, then, in the choice of his subject, 
Mr. Lawson has devoted to its treatment the care 
and attention which it deserves. The illustrative 
cases which are reported in full, and are really 
leading cases, though not so denominated, are 
divided into five great classes, each class with its 
appropriate annotation, constituting a chapter of - 
the work. Chapter I discusses ‘‘The Requisites to 
the Validity of Customs and Usages;’’ II, ‘‘The 
Proof Necessary to Establish Them ;”’ III, **Their 
Validity and Effect in Different Relations and 
Occupations;’’ IV, **Their Admissibility to Ex- 
plain Contracts;’’ V,‘*Their Inadmissibility when 
in Conflict with Contracts, Statutes or Laws.” 
The notes are bona fide, what they purport to be, 
a carefully elaborated treatise upon the subject, 
in which the author has quoted very liberally 
from the language of the courts, a feature which 
will be found to be of great utility to the many 
members of the profession who have access only 
to limited libraries. 

The author in his preface has anticipated and 
answered the cavils of those who may think that 
too much space is occupied by the illustrative 
cases. He says: “If any ene should object that 
he is called upon to pay for one hundred and fifty 
pages of cases taken bodily from the reports, 
which are at his hand in his own library, or 
which he can consult elsewhere, [ shall simply 
reply that he obtains them without any extra 
charge. In order to admit them into my book, the 
notes are printed ina type three sizes smaller 
than that in which legal treatises are ordinarily 
printed. Thus, while neither its size nor its cost to 
the profession has been increased at all, La msatis- 
fied that its usefulness to many members of the 
bar who are unable to obtain access to a complete 
library of reports will be greater in its present, 
than it would have been in the more usual form of 
a legal text-book.”’ 
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CALIFORNIA PENAL CopE.—The Penal Code of 
California. Enacted in 1872; as amended in 
1881. Annotated by Robert Desty. San Fran- 
cisco, 1881: Sumner, Whitney & Co. 

Although we disapproved not long since, in 
speaking of another work (13 Cent. L. J. 220), of 
the method of making a text-book upon a sub- 
ject.which has come somewhat into vogue of late, 
of taking a chapter of statutory law pertaining 
to the subject in hand, and annotating it by the 
addition of a commentary upon the eases in the 
form of notes, we would not be understood as 
condemning the practice of publishing statutes 
qua statutes with annotations, citing the cases in 
which such statutury provisions or similar ones 
have been construed and applied. The distinc- 
tion between the two, which we take to be radical, 
is obvious. In the volume before us, Mr. Desty 
seems to have done his work very carefully and 
thoroughly, and to have drawn his citations not 
alone from the California cases, but also from the 
reports of other States and of the English courts, 
a circumstance which renders his work of greater 
or less utility to the bar of other States than that 
for which it was primarily intended. 


ODDITIES OF THE LAW. By Franklin Fiske 

Heard. Boston, 1881: Soule & Bugbee. 

This is a charming little book of odds and ends 
taken from all sources, the character and scope of 
which is made sufticiently plain by the title. We 
believe that no class of men enjoy a joke ora 
witty anecdote with more zest than the gentlemen 
of the bar, and we certainly think it doubtful if 
the history of any other calling can produce such 
another collection of quaint conceits and pithy 
utterances as is contained in this little volume. 
Such reading is not merely amusement. Any 
reader will find that a half hour with this volume 
will clear the cobwebs from his brain,and serve as 
a pleasant relief to faculties jaded by over-stren- 
uous application. 

One of the most striking excerpts in the book is 
the first paragraph, which we confess filled us 
with unqualified astonishment: ‘In the year 
1589 Sir: Edward Coke, then attorney-general, 
married the Lady Hatton, according to the Book 
of Common Prayer, but without banns or license, 
and ina private house. Several great men were 
there present, as Lord Burleigh, Lord Chancellor 
Egerton, etc. They all, by their proctor, submit- 
ted to the censure of the archbishop, who granted 
them an absolution from the excommunication 
which they had incurred. The act of absolution 
set forth that it was granted by reason of peni- 
tence, and the act seeming to have been done through 
ignorance of the law.’ Middleton v. Croft, Cun- 
ningham, 3d ed., p. 103. The work is handsomely 
printed and bound, and will be of especial inter- 
est to some of our readers who have not forgotten 
the genial senior partner of this enterprising 
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young firm, as being among the first of its pub- 
lications. 





MICHIGAN INDEX-DiGEsT. Index-Digest of the 
Michigan Reports. Contained in Harrington's 
Chancery, Walker’s Chaacery, Douglas’ Re- 
ports, 2 volumes, and Michigan Reports, Vol- 

’ umes 1 to 42 Inclusive, of the series. By Henry 
Binmore. Chicago, 1881: E. B. Myers & Co. 
This little index, which contains nearly 1,200 

pages, seems to be more. copious than is custom- 
ary with such works; and this we take to be a de- 
sirable characteristic. For as long as it is imprac- 
tieable that there should be a uniform system of 
arrangement pursued by the makers of digests and 
indexes, it is certainly desirable to have every 
matter entered under as many and as various 
heads as possible. Another attractive feature of 
this volume is the fact that the number of the vol- 
ume is printed in bold-faced type, and thus read- 
ily distinguished from the number of the page 
which immediately follows it. 








NOTES. 


——A young maa, fresh from college, was ap- 
pointed deputy sheriff in one of the counties of 
Georgia,and was instructed to serve the papersin a 
certain case. The law required them to be served 
upon the defendant ‘‘personally,”’ or ‘‘by leaving 
a copy at the defendant’s residence.’’? The entry 
by the sheriff should show service in one of these 
ways. The young sheriff returned and made the 
following entry: ‘‘Served the defendant with a 
true copy of the within by leaving the same at his 
moat notorious place of business in Fulton coun- 
ty, to-wit, with James R. Wylie, who promised to 
ihand it to him. Sept. 1, 1880. D. 8S.’ The 
sheriff called his attention to the fact that the en- 
try was incorrect, and the deputy sheriff went out 
at once, and returned to make the additional en- 
try: “P.S. And the said Wylie did hand it to 
him on the 2d day of September, 1880. D. 8S.” 


——A COMMON PossESsION.—Sir Fletcher Nor- 
ton was noted for his want of courtesy. When 
pleading before Lord Mansfield on some question 
of manorial right, he chanced unfortunately to 
say, ‘‘My lord, I can illustrate the point in an in- 
stance in my own persom. I, myself, have two 
little manors.’ The judge immediately inter- 
posed, with one of his blandest smiles, ‘‘We all 
know it, Sir Fletcher.” 


——A boy, on being asked where the wicked 
finally went to, replied: ‘‘They practice law for 
awhile and then go to the legislature, then to 
Congress, and then to hell.”’ 
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